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(This month we are introducing a new con- 
tributing editor, Stuart A. Oring, Greenbelt, 
Maryland, who brings us probably the most 
comprehensive work ever done on the sub- 
ject of “The Law and Photography’. Mr. 
Oring is a graduate of American University’s 
School of Journalism; he was graduated in 
1959 from Rochester Institute of Technology 
where he majored in photographic illustration. 
Since then he has worked as a photographer 
in advertising, industry and _ government. 
Thomas Ziebarth, with whom he researched 
this material, is a teacher of Communication 
Law and presently works for the U. 8. 
Maritime Commission.—JMV ) 


It shall be the purpose of this series 
to discuss the law as it applies to the 
practicing photographer. 

Many laws affecting the photog- 
rapher are laws which affect other 
individuals or groups of individuals 
as well. For example there are con- 
stitutional laws which forbid trading 


with the enemy. These laws are 
applicable to the photographer who 
might become engaged in treasonable 
pursuits. 

The first constitutional amendment 
prohibits the circulation of obscene 
matter, and whether he likes it or 
not, the photographer has found him- 
self to be affected by this law. 

Since counterfeiting is a federal 
crime which finds considerable appli- 
cation to photographic processes, very 
strict laws have been laid down 
which specifically prohibit the re- 
production of postage stamps and cur- 
rency except under the strictest safe- 
guards. The secret service has set 
forth that there are only four valid 
reasons for the legal photography of 
currency or stamps. These are: 

(1) historical value 

(2) educational purposes 

(3) news 

(4) numismatic purposes 

Even then the reproduction must 
fulfill specific requirements. It must 
be 34 the size of the original or less; 
or 11% times the size of the original 
or larger, and must be accompanied 


by an article of explanation. Special 
permission must be obtained from the 
chief of the secret service, or the 
secretary of the treasury in order to 
make color reproductions of currency 
or stamps. 

The photographer, like all citizens 
must respect local ordinances. In the 
District of Columbia, for example, a 
license is required in order to take 
portraits of people on the street for 
commercial purposes. 

On the U.S. Capitol grounds, no 
camera tripod is allowed in the ro- 
tunda or statuary hall without per- 
mission from the architect or the 
speaker of the house. 

In the Mellon Art Gallery, a list of 
the paintings and their respective 
galleries must be submitted before 
photographs are allowed, and an 
office permit is required for the use 
of a tripod. 

It goes without saying, that many 
defense installations forbid cameras 
altogether; and so the photographer 
must submit to local regulations, 
state, and federal laws in the per- 
formance of his art. C] 
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THE LAW 
and PHOTOGRAPHY 


\ by Stuart A. Oring 
INVASION OF PRIVACY 


Part One 


“Generally speaking, one may, 
without incurring legal liabilty, pho- 
tograph a person without his permis- 
sion if the person photographed is 
newsworthy and if the photograph is 
such as not to offend the sensibilities 
of the average person. Even news- 
worthy pictures cannot be used for 
advertising or commercial purposes 
without the consent of the subject.’ 

In some states it is a misdemeanor 
to use the picture of a person without 
his consent for the purpose of adver- 
tising or trade. What is the legal basis 
for restrictions such as these? To a 
great number of people the right of 
privacy has been defined as the right 
to be let alone. It is generally conceded 
that the right of privacy was first 
recognized and defined as an indepen- 
dent right with distinctive character- 
istics by Samuel D. Warren and Louis 


D. Brandeis (later Justice Brandeis) 
in an article published in the Harvard 
Law Review of December 1890 when 
they wrote: 

“That the individual shall have full 
protection in person and in property 
is a principle as old as the common 
law; but it has been found necessary 
from time to time to define anew the 
exact nature and extent of such pro- 
tection . . . Gradually the scope of 
(these) legal rights broadened; and 
now the right to life has come to mean 
the right to enjoy life — the right to 
be let alone...” 5 

All laws have developed with the 
purpose of fulfilling certain human 
needs, and since early common law 
knew no separate category as privacy, 
it developed as judicial requirements 
developed at the end of the 19th cen- 
tury. 


The candid camera, the inquiring 
reporter, together with over-ambitious 
editing, and mankind’s hunger for in- 
timate facts, have emphasized the 
need for the protection of individual 
rights. “Not all states recognize pri- 
vacy, but courts have increasingly 
recognized privacy problems in deal- 
ing with written deflamation, com- 





mon law copyright, breach of confi- 
dence, violation of contract, and dis- 
orderly conduct.” ® 


Frank Thayer, in his book titled 
“Tegal Control of the Press,” describes 
the similarity between privacy and 
common copyright law in protecting 
the private thoughts, plans, and writ- 
ings of the individual citizen. He goes 
on to state that even though these 
thoughts and sentiments remain un- 
published, they remain the intellect- 
ual property of the individual at com- 
mon law. If, on the other hand, the 
thoughts are reduced to writing and 
published with the author’s consent, 
the common law copyright is lost; if 
the author wishes to receive the bene- 
fit of his writings, he may of course 
comply with the requirements of 
statutory copyright and for a period of 
28 years enjoy the exclusive right to 
his writings, with a renewal privilege 
that extends for an additional 28 
years. 


4. Letter dated 10-19-65. Legislative Reference 
Service, American Law Division, The Library 
of Congress. 


5. From the Legislative Reference Service, Ameri- 
can Law Division, Library of Congress, and 
Harvard Law Review 193. 


6. Legal Control of the Press, p. 492. 
(To be continued ) 
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INVASION OF PRIVACY 


Part Two 


As a photographer, one, of course, 
has the right to take a picture of any- 
thing visible, provided that no other 
rights are violated. If people volun- 
tarily expose themselves to sight, even 
if they do not believe such is the case, 
then they are fair game. But . . . this 
does not mean that their consent has 
been given in order to have their pho- 
tograph spread around, published, or 
used commercially. This is quite 
another matter! This was not always 
the case. “One of the earliest Ameri- 
can law cases based on the ground of 
privacy was the unreported case of 
Manola v. Stevens in which an ap- 
plication for an injunction to the Su- 
preme Court of New York was filed 
on June 15, 1890.” 7 

“In the complaint the petitioner al- 
leged that she was an actress on Broad- 
way and that during one performance 
she was photographed surreptitiously 
and without her consent, from one of 
the boxes of the theater. An inter- 
locutory injunction was issued and at 
the time of the hearing the defendant 
did not appear; the injunction was 
made permanent.” & 

“The question of the existence of 
the right has not been determined in 
Massachusetts in the two cases in 
which it has been presented. On each 
occasion the court has held that even 
assuming the right existed, no right 
of action existed under the particular 
facts and therefore there was no need 
to determine either the existence or 
scope of any such right. 9 

The right of privacy was denied in 
Wisconsin in the interesting case of 
Yoeckel v. Samonig. 1° The defendant 
was the operator of a tavern known 
as ‘Sad Sam’s Tavern.’ It was claimed 
that while the plaintiff was a patron 
in the tavern, she entered the ladies’ 
rest room and while she was in the 


rest room the defendant entered with 
a flash camera and photographed her. 
The defendant demurred to the com- 
plaint and on appeal the demurrer 
was sustained on the grounds that the 
right of privacy did not exist in Wis- 
consin and further that if such right 
was to be created, it be done by the 
legislature.” 1 

The first known article on the sub- 
ject of the law and photography was 
an article appearing in the 1931-1932 
Georgetown Law Journal titled: “The 
Unauthorized Publication of Photo- 
graphs” by John R. Fitzpatrick. In it 
are set forth the cases and legal theory 
which prepared the scene for many of 
the laws which we have with us to- 
day. 

“The right of privacy has been de- 
fined by Bouvier! as ‘the right of an 
individual to withhold himself and his 
property from public scrutiny, if he 
so chooses. The doctrine is of recent 
growth, and is as yet insufficiently 
defined. It is said to be incapable of 
exact definition, and to exist only so 
far as its assertion is consistent with 
law or public policy, and in a proper 
case equity will interfere, if there is 
no remedy at law, to prevent an in- 
jury threatened by the invasion of, or 
infringement upon, this right from 
motives of curiosity, gain, or malice.’ 


“Justice Gray in Union Pacific 
Railway Company vy. Botsford, 1% 
states: ‘No right is held more sacred, 
or is more carefully guarded, by the 
common law, than the right of every 
individual to the possession and con- 
trol of his own person, free from re- 
straint or interference of others, un- 
less by clear and unquestionable 
authority of law. As was well said by 
Judge Cooley, 4 ‘The right to one’s 
person may be said to be a right of 
complete immunity to be let alone.’ ” 

The right to life, liberty, and the 
pursuit of happiness is set forth by 
the constitution. All through the 


eee — — 


7. See Pavesich vy. New England Life Insurance 
Co., 122 Ga. 190, 205, 50 S.E. 68, 69 L.F.A. 
101, 106 Am. St. Rep. 104 (1905). 

8. Legal Control of the Press, p. 514. 

9. Marek v. Zanol Products Co., 298 Mass. 1, 
9 NE. 2d 393 (1939); Themo v. New England 
Newspaper Pub. Co., 306 Mass. 54, 27 N.E. 2d 





753 (1940). 
10. 272 Wis. 430, 75 N.W. 2d 925 (1956). 
11. Legal Control of the Press, p. 511. 
12. Vol. 2, 479; Rawle’s Revision. 
13. 141 U.S. 250. 
14, Cooley on Torts, 29. 
15. Cooley’s Blackstone (4th Ed.) 40. 


THE RANGEFINDER 


books there is a constantly recurring 
recognition of this inalienable right of 
the individual to happiness, as witness 
the following: 

The foundation of what we call 
ethics, or natural law is that man 
should pursue his own true and sub- 
stantial happiness. 1° The 14th am- 
mendment to the constitution imposes 
a limitation upon the exercise of all 
the powers of the state which can 
touch the individual or his property. 

Whatever the state may do, it can 
not deprive anyone within its juris- 
diction of the equal protection of the 
law. And by the equal protection of 
the law is meant equal security under 
them to everyone on similar terms — 
in his life, his liberty, his property, 
and in the pursuit of happiness. 

What are the privileges and im- 
munities of citizens of the U.S.? — 
They are fundamental; they may all 
be comprehended under the following 
general heads: protection by the 
government, the enjoyment of life and 
liberty, with the right to pursue and 
obtain happiness and safety, subject 
nevertheless, to such restraints as the 
government may justly prescribe for 
the general good of the whole; and 


who shall say that for some at least, 
“the pursuit of happiness” does not lie 
in the quiet seclusion and tranquility 
of a cloistered life, undisturbed by the 
disquiet of blatant publicity? In the 
case of Boyd v. U.S., the U.S. Supreme 
Court decreed that: the principles that 
embody the essence of constitutional 
liberty and security forbid all invasion 
on the part of the government and its 
employees of the sanctity of a man’s 
home and the privacies of life. 16 

A right implies something with 
which the law invests one person, and 
in respect to which for his benefit, 








another, or, perhaps all others, are re- 
quired by the law to do or perform 
acts, or to forebear or abstain from 
acts. 4! 

Privacy is the “state of being in 
retirement from the company or ob- 
servation of others; seclusion.” Grant- 
ed that a “right of privacy” exists, is 
that right violated by the unauthor- 
ized publication of an individual’s 
photograph? 

The federal constitution preserves, 
but doesn’t define, the liberty of the 
press. And while ‘on one point all 
are agreed; namely, that the freedom 
of the press implies exemption from 
censorship, and a right in all persons 
to publish what they may see fit, 
being responsible for the abuse of the 
right.” 18 nevertheless, “liberty of the 
press is not license,” and the press “‘as 
a scandal-monger should be held to 
the most rigid limitation.” 19 


(to be continued) 





16. 116 U.S. 616, 630. 

17. Austin, Jurisprudence, Lecture XVI; see also 
Lecture VI. 

18. Story on the Constitution 1889; 2 Kent, 17; 
Rawlie on the Constitution, C. 10; Cooley, 
Const. limitations; 4 Blackstone 151; Common- 
wealth v. Blanding, 3 pick. 304. 

19. Metcalf v. Times Pub. Co., 20 R.I. 674, 40 
ATL. 864, 78 Am. St. Rev. 900; Gilman v. 
McClatchy, 111 Cal. 606, 44 Pac. 241; Moore 
v. Leader Pub. Co., 8 Pa. Supr. Ct. 152. 
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THE LAW 
and PHOTOGRAPHY 


by Stuart A. Oring 


INVASION OF PRIVACY 


Part Three 





In connection with a reference to 
this article, which is generally credit- 
ed with being the first article in this 
country to discuss or suggest the exis- 
tence of the so called “right of pri- 
vacy,” it is interesting that in the 
“American Law Register,” 7° an arti- 
cle in which the author, who signs 
simply “J. A. J.” (but who presum- 
ably, is one of the editors, John A. 
Jameson of Chicago), after dwelling 
on a suggestion that photographs 
should be more generally used for evi- 
dentiary and official purposes, states: 
“as furnishing a cause of action in 
suits for damages, but one or two cases 
occur to me. One would be, when a 
photograph clandestinely taken, and 
representing its original in a ridicu- 
lous light, or publishing his personal 
defects, should be uttered maliciously, 
to his damage. Such a picture would 
doubtless be a libel in all our states, 
and particularly those in which the 
old maxim, (the greater the truth, the 
greater the libel,) is still in force. So, 
if a likeness, once lawfully taken, 
were, without permission, to be mul- 
tiplied for gain, the artists reckoning 
on the beauty or distinction of the ori- 
ginal for an extensive sale, it might 
be considered whether there was not 
a violation of a sort of natural copy- 
right, possessed by every person of his 
own features, for which the courts 
would be bound to furnish redress.” 


In Pollard v. Photographic Co., 74 an 
injunction was granted to restrain ex- 


| hibition and sale of the plaintiff's pho- 


tograph on the ground that such ex- 
hibition and sale constituted a breach 
of an implied contract, and also a 
breach of confidence. The court said: 


| “The question, therefore, is whether 


a photographer who has been em- 
ployed by a customer to take his or her 
portrait is justified in striking off 
copies of such photographs for his own 
use, and selling and disposing of them, 





20. The Legal Relation of Photographs (1869) vol. 
1 


8, p. 1. 
| 21. 40 Ch. Div. 345 (1888). 


or publicly exhibiting them by way of 
advertisement or otherwise, without 
the authority of such customer, either 
express or implied. 

“I say express or implied because 
a photographer is frequently allowed, 
on his own request, to take a photo- 
graph of a person under circum- 
stances in which a subsequent sale by 
him must have been in the contempla- 
tion of both parties, though not actual- 
ly mentioned. To the question thus 
put, my answer is in the negative, that 
the photographer is not justified in so 
doing. Where a person obtains infor- 
mation in the course of a confidential 
employment, the law does not permit 
him to make any improper use of the 
information so obtained; and an in- 
junction is granted if necessary, to re- 
strain such use; as, for instance, to 
restrain a clerk from disclosing his 
master’s accounts, or an attorney from 
making known the affairs of his client, 
learned in the course of such employ- 
ment. 


“In my opinion the case of the pho- 
tographer comes within the principles 
upon which both these classes of cases 
depend. The customer who sits for the 
negative thus puts the power of repro- 
ducing the object in the hands of the 
photographer; and in my opinion the 
photographer who uses the negative 
to produce other copies for his own 
use, without authority, is abusing the 
power confidentially placed in his 
hands merely for the purpose of sup- 
plying the customer and the photog- 
rapher; including by implication, an 
agreement that the prints taken from 
the negative are to be appropriated to 
the use of the customer only.” 


(to be continued) 
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and PHOTOGRAPHY 


by Stuart A. Oring 


NVASION OF PRIVACY 


Part Four 


In the N.Y. Times of June 15, 18, 
21, 1890 there appeared a report of the 
case of Manola v. Stevens & Myers, 7? 
in which the complainant, an actress, 
alleged that while engaged in a per- 
formance in the Broadway theatre, 
the defendant surreptitiously and 
without her consent, took her photo- 
graph. A preliminary injunction was 
issued ex parte and no one appeared 
for the defendant on the motion to 
make the injunction permanent. 

In Marks v. Jaffe, 23 the defendant 
(editor) devised a scheme by which 
he was to publish in his paper a pic- 
ture of two actors (one was the plain- 
tiff) with an invitation to the readers 
of his journal to vote with the view of 
determining who was the more popu- 
lar of the two. 

The plaintiff, then a law student, 
declined to give consent to the use of 
his name or picture for any such pur- 
pose, and protested against any such 
use thereof; not withstanding which, 
the defendant went on with the pub- 
lication. The bill was filed to enjoin 
future publication. The court said: 
“If a person can be compelled to sub- 
mit to have his name and profile put 
up in this manner for public criticism 
to test his popularity with certain 
people, he could be required to submit 
to the same test as to his honesty or 
inviability, or any other virture or 
vice he was supposed to possess, and 
the victim selected would either have 
to vindicate his character in regard to 
the virtue or vice selected, or be de- 
clared inferior to his competitor — a 
comparison which might prove most 
odious.” 

The newspapers were judged with- 
out the right to use the name or the 
picture of anyone for such a purpose 
without consent. An individual is en- 
titled to protection in person as well as 
property, and now “‘the right to life 





22. N.Y. Supreme Court. 
23. N.Y.S. 908 (1893). 
24. 28 N.Y.S. 271 (1894). 
25. 67 Fed. 280. 











has come to mean the privilege to 
enjoy life without the publicity or 
annoyance of a lottery contest waged 
without authority, on the result of 
which is made to depend, in public 
estimate at least, the worth of private 
character or value of ability.” 

In Murray v. Gast Lithographic & 
Engraving Co., 24 the court, in refus- 
ing to restrain the publication of a 
portrait of an infant child, the father 
being the complainant, said: “The 
plaintiff has no right of action for a 
wrong committed against the person 
of another assuming the unauthorized 
publication of a portrait of the latter 
to be an unlawful invasion of his right 
to the enjoyment of personal privacy. 
Should it now be urged that the un- 
authorized publication of a portrait 
was and is an invasion of the plain- 
tiff’s proprietary rights therein, it 
seems a conclusive answer that he is 
not the owner of the portrait, by ad- 
mission, it is his wife’s property.” 

This case appears to be merely the 
authority for the principle that a per- 
son can not sue to enjoin the publica- 
tion of a portrait of his infant child 
and doesn’t pass upon the existence of 
a right of privacy, as is sometimes 
suggested by textbook writers. 

In Corliss v. Walker, 2° the action 
was brought by Mrs. Corliss for the 
unauthorized use of a photograph of 
her deceased husband. The case was 
decided in favor of the defendant on 
the ground that the husband had been 
a public character, and as such had 
waived whatever rights of privacy he 
may have had. 

The court said: When a person en- 
gages a photographer to take his pic- 
ture agreeing to pay so much for the 
copies he desires, it is a breach of con- 
tract and a violation of confidence for 
the photographer to make additional 
copies from the negative. The nega- 
tive may belong to the photographer, 
but the right to print additional copies 


is the right of the customer. 
(continued in next issue) 


FOR THE RECORD... 

The following is a factual report of 
the progression of color photography 
into the Dunlap-Turney, Glendale, 
Calif. wedding business: 





B/W Color 
1963 91% 9% 
1964: 44% Blows 
1965 BYAYA C375 
1966 14% 86% 
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Part Five 

In the case of Prince Albert vy. 
Strange, the doctrine was extended so 
far as to prohibit the publication of a 
catalog of private etchings. But, while 
the right of a private individual to 
prohibit the reproduction of his pic- 
ture or photograph should be recog- 
nized and enforced, this right may be 
surrendered or dedicated to the pub- 
lic, by the act of the individual, just 
the same as private manuscripts, 
books, or paintings become (when not 
copyright protected) public property 
by act of publication. 

The distinction seems to be between 
public and private characters. A pri- 
vate individual should be protected 
against the publication of any por- 
traiture of himself, but where the in- 
dividual becomes a public character 
the case is different. Statesman, au- 
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thors, artists, inventors may be said to 
have surrendered this right to the pub- 
lic. 

When anyone obtains the photo- 
graph of such a person, and there is 
no breach of contract or violation of 
confidence in the method in which 
it was obtained, he has the right to 
reproduce it, whether in newspaper, 
magazine, or book. It would be ex- 
tending this right of protection too far 
to say that the general public can be 
prohibited from knowing the personal 
appearance of great public characters. 

Tt is claimed that a man has no right 
to print and circulate the picture of 
another, except by his consent, or 
where. by reason of his celebrity, the 
public has an interest in him. There- 
fore, it would seem that, “the right 
of privacy” is founded upon the claim 
that a man has the right to pass 
through this world, if he wills, with- 
out having his picture published. 

While most persons would much 
prefer to have a good likeness of them- 
selves appear in a responsible periodi- 
cal or leading newspaper rather than 
upon an advertising card or sheet. the 
doctrine which the courts are asked 
to create for this case would apply as 
well to the one publication as to 
another . . . the right of privacy exists 
and is enforceable in equity, and that 
the publication of that which pur- 
ports to be a portrait of another per- 
son, even if obtained upon the street 
by an impertinent individual with a 
camera, will be restrained in equity 
on the ground that the individual has 
the right to prevent his features from 
becoming known to those outside of 
his circle of friends and acquaint- 
ances, 76 

The courts have decided that ‘‘the 
liberty of privacy” exists, and is en- 
titled to continual recognition. Each 
person has this right. Publicity in 
many cases is absolutely essential to 
the public welfare, privacy in other 
matters is not only essential to the 
individual welfare, but also to so- 
ciety’s well being. It therefore follows 
that a violation of the right of privacy 
is a direct invasion of the legal right 
of the individual, and therefore, is a 
tort. 
Tt is a tort, and unnecessary that 

special damages should have accrued 

from its violation in order to entitle 

the aggrieved party to recover. (Civil 

Code, sec. 3807). In an action for the 

invasion of such right, the damages 
26. 181 N.Y. - 538 (1902). 





to be recovered are those for which 
the law authorizes a recovery in torts 
of that character; and if the law 
authorizes a recovery of damages for 
wounded feelings in other torts of a 
similar nature, such damages would 
be recoverable in an action for a viola- 
tion of this right. 

The newspaper doesn’t have abso- 
lute right, but must confine itself with- 
in certain limitations. Newspapers 
may publish photographs of public 
characters, but may not invade the 
rights of privacy and publish without 
authorization, photographs, any more 
than they could with impunity, and 
without authorization, publish letters 
between husband and wife, etcetera. 

If a stranger, without authority and 
without incurring liability, may pho- 
tograph a human being, and use that 
photograph for such purposes as he 
may desire, then he may also photo- 
graph, without authority and without 
incurring liability, any object of 
another’s property, for it can’t be 
seriously contended that a man 
doesn’t have as much right to the ex- 
clusive use of his own person as he 
does to exclusive use of his inanimate 
property. 

And, if a stranger without authority 
and without incurring liability, may 
photograph the property of another 
for such purposes as he may desire, 
then the recognized owner of the prop- 
erty doesn’t have the dominion to the 
exclusion of all others which owner- 
ship signifies, and he is, therefore, but 
a bailee, holding for the use of such 
as may desire to come and take. Clear- 
ly this is not the law. 

The Georgia Supreme Court hand- 
ed down what was the first major case 
to accept the right to privacy and it 
has become the leading majority de- 
cision. In Roberson vy. Rochester Fold- 
ing Box Co., App. CT. 1902, New 
York, in a leading minority ruling re- 
jected the right of privacy. At least 
four jurisdictions have accepted the 
minority view of the Roberson Case, 
stating that there is no common law 
right of privacy and adding if such 
a right is to come into existence, it 
should be created by legislation. 
(Rhode Island, Wisconsin, Texas, and 
Nebraska). Four states have by legis- 
lation extended the right only to pho- 
tographs published for advertising or 
trade purposes without the consent of 
the party concerned. (New York, 
Oklahoma, Utah, Virginia). 
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INVASION OF PRIVACY—Part Six 

Recognition of the right of privacy 
by courts in first impression cases 
most commonly has been based on the 
unauthorized use of a photograph in 
_ advertising. Having held this invasion 
actionable, the limits of the right have 
been extended. Customers in markets 
who have been stopped and searched 
by the store personnel on suspicion of 
shoplifting have recovered, whether 
or not a camera was used. The use of 
a photograph, or reference to intimate 
details of one’s life, without consent, 
in a feature article, as distinguished 
from news reporting, is actionable as 
an intrusion, because it goes beyond 
the scope of normal news coverage. 77 

Publisher, advertiser, and advertis- 
ing agency alike are liable for a libel- 
ous statement or photograph that ap- 
pears in an advertisement. How dan- 
gerous advertisements can be, can be 
illustrated by the case of Morrison v. 
Smith, 28 which concerned the publi- 
cation of the following advertisement 
in the defendant’s magazine. 

“Tlustrated new book. Up-to-date. 
The experience of a giddy typewriter 
girl in New York. Typewritten. Good 
is no name for it. Sent in plain wrap- 
pers, postpaid, on receipt of 25¢ in sil- 
ver or stamps.” 

The ad, consisted of the above state- 
ment, together with a photograph of 
the plaintiff, and was held not libel- 
ous; this judgment was affirmed by 
the appellate division, but upon ap- 
peal the N.Y. Court of Appeals re- 
versed the judgement. Evidence re- 
vealed that the plaintiff was a married 
woman, and an actress; that she had 
never been a typist. In granting a new 
trial, the Court of Appeals stated: 

“Tt (the advertisement) exposed the 
plaintiff to contempt and to ridicule, 
if it did not imply disgraceful conduct. 
None of her friends and acquaint- 
ances could fail to understand that in 
the plaintiff's life there had been pas- 
sages of such a nature that only a 
woman of unbalanced character and 
of foolish recklessness could have ex- 
perienced, which made interesting 
reading, and which the advertiser 
could not print, but was publishing in 
typewritten form. This was an out- 
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rage upon the reputation of a respect- 
able woman. *** The use of her por- 
trait was wanton, and obviously in- 
spired by the notion that it would at- 
tract purchasers of the mysterious 
publication. There is no hardship in 
compelling the defendants to defend 
against the plain charge that the ad- 
vertisement is libelous per se.” 9 

The use of the wrong photograph 
in an advertisement gives the founda- 
tion for actionable libel, as was 
decided in Peck vy. Tribune Co. °° 
“Pictures, cartoons, and caricatures 
are capable of being libelous. The pub- 
lication of a wrong picture in connec- 
tion with a defamatory story bringing 
the innocent party into contempt and 
ridicule is libelous.” 31 

“The use of the wrong name will 
not relieve the defendant from liabil- 
ity when a libelous statement is pub- 
lished. In Ball v. Evening American 
Pub. Co., 82 a correct story was used. 
but with the story a wrong picture 
was used and so closely related to the 
story that the reader could easily con- 
clude that the picture of the individual 
was the self-same person mentioned in 
the story. The plaintiff, won in the 
trial court, and the decision was af- 
firmed by the appellate court, al- 
though the Illinois Supreme Court re- 
versed the decision and awarded a 
new trial.” 

“The publication of a_ personal 
sketch and photograph together with 
a false letter of endorsement for a 
patent medicine is libelous per se. 38” 

The courts have held that the un- 
authorized use of the plaintiff’s pic- 
ture together with false testimonial 
constitute libel. In Pavesich v. New 
England Life Ins. Co., #4 the plaintiff’s 
picture without his consent was used 
with a statement about the benefits of 
life insurance. The court held that this 
was libelous as well as an invasion of 
privacy. 

It was held, on the other hand, in 
the case of Hillman v. Star Pub. Co., 
that while the use of a picture of an 
innocent in connection with a crimi- 
nal investigation is poor journalistic 
practice, if it excites pity rather than 
contempt there is no case. *° 

The violation of privacy is a wrong 
which in many jurisdictions is not 
recognized as such. Sometimes the 
common law copyright and the law of 
contract govern such violations, as in 
the case of photographs that are not 
released for publication, or photo- 





eraphs which are governed by pre- 

vious contract between the parties. 
“The use of photographic plates in 

connection with biography, publica- 
tion of a picture without consent in 

connection with a testimonial of a 

proprietory medicine, publication of 

pictures showing the correct way to 
board and alight from a street car, 
exploitation of a person’s photograph 
taken in defendant’s store and exhibi- 
tion of such picture without consent 
in a local motion picture theater, the 
syndicating of a cartoon showing rep- 
resentation of the plaintiff as ‘Boy 

Who Made Good,’ the unauthorized 

publication of a nude child born with 

its heart outside its body, and the pub- 
lication of a person selling bread on 
the streets in a motion picture entitled, 

‘Sight-Seeing in New York with Nick 

and Tony,’ have been held to be viola- 

tions of privacy.” 36 

27. Annerino v. Dell Pub. Co. 17 Ill. App. 2d, 205, 
149 N.E. 2d 761 (1958) — Photograph of woman 
in hysterics after husband’s death. 

28. 177 N.Y. 366, 69 N.E. 725 (1904). 

29. 177 N.Y. 366, 370, 69 N.E. 725 (1940). 

30. 214 U.S. 185, 29 8. Ct. 554, 53 L. Ed. 960, 
16 Ann. Cas. 1075 (1909). 

31. Legal Control of the Press, p. 291. 

32. 237 Ill. 592, 86 N.E. 1097’ (1908). 

33. Foster Milburn Co. v. Chinn, 134 Ky. 424, 120 
S.W. 364, 34 L.R.A., N.S., 1137, 185 Am. St. 
Rep. 417 (1909). 

34, 122 Ga. 190, 50 S.E. 68, 69 L.R.A. 101, 106 


Am. St. Rep. 104 (1905). 
cig etgiei nab 


Legal Control of the Press, p. 533. 
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INVASION OF PRIVACY — Part Seven 

“The interpretation of what consti- 
tutes a picture under New York Civil 
Rights Law is liberal. In Young v. 
Greneker Studios, Inc., it was held 
that a manikin in form and features 
of a living person is a portrait and as 
such may be restrained from further 
use and damages suffered compen- 
sated.” 37 

An innocent person may enjoin the 
inclusion of his picture in a police 
rogues’ gallery. According to the de- 
cision in Itzkovitch v. Whitaker, %8 
which stated: 

“Everyone who does not violate the 
law can insist upon being let alone 
(the right of privacy). In such a case 
the right of privacy is absolute. *** 
Where a person is not guilty, is 
honest, he may obtain an injunction 
to prevent his photograph from being 
sent to the rogues’ gallery.” 

“Apparently legitimate use of 
names and pictures in commercial en- 
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terprises depends upon the purpose, 
viewing the matter from the stand- 
point of the reaction of the public 
rather than from the standpoint of the 
person who uses them. Names and pic- 
tures are legitimately used in connec- 
tion with mere items of news, with 
matters of history of public men and 
events, and with matters which are 
submitted to the public in a way 
which invites public comment. Even 
private social affairs and prevailing 
fashions involving individuals who 
make no bid for publicity are, by cus- 
tom, regarded as public property 
where the apparent use is to convey 
information of interest and not mere 
advertising.” 99 

The unauthorized use of a person’s 
picture in a popularity contest con- 
ducted in a newspaper was enjoined 
by the Superior Court of New York 
City as early as 1893. The decision 
was based on the recognition of pri- 
vacy, stating in part: 

“Private rights must be respected, 
as well as the wishes and sensibilities 
of people *** where they are content 
with the privacy of their homes, they 
are entitled to peace of mind, and can- 
not be suspended over the press-heated 
gridiron of excited rivalry, and voted 
for, against their will and protest.” 


If a photograph is used for commer- 
cial purposes, without a release, and 
by its nature causes the subject (per- 
son) to appear grotesque and obscene 
the picture is actionable for libel. Per- 
mission granted in the use of one pic- 
ture does not permit the use of another 
without permission. 

The use of photographs of persons 
in the news, or related to the news, 
doesn’t violate the right of privacy. 
Where there is legitimate news inter- 
est, one’s picture or name may ap- 
pear in a newspaper without offend- 
ing the right of privacy. 

Time after time the court has up- 
held that to publish a photograph 
without consent for commercial pur- 
poses is a violation. 41 

There can be no recovery when 
consent to a picture has been given by 
either the consensual act or by written 
agreement. For an example of a model 
release form the reader is referred to 
Frank Thayer’s book “Legal Control 
of the Press,” pp. 539, 540. 

Tacit consent and acceptance of re- 
muneration will prevent recovery. In 
publishing a group picture for pur- 
poses of advertising it is necessary to 


have the consent of each person whose 
photograph is produced, so far as such 
publication would be made in New 
York where the law of privacy is de- 
fined by statute. 

The defendant in Holmes y. Under- 
wood was employed to take pictures 
at a social function in the plaintiff’s 
home, and an agreement was made 
that the plaintiff might purchase any 
of the proofs and negatives of such 
photographs but that all rights to dis- 
pose of these were to be the personal 
property of the plaintiff. The defen- 
dant sold one or more of the pictures 
to a newspaper of large circulation. It 
was held that the plaintiff had two 
good causes of action, one based on a 
violation of contract and the other 
based on the New York Civil Rights 
Law. 

“Principles may be summarized in 
regard to the publication of unauthor- 
ized photographs as follows: 

1. When the photograph is used as 
part of an advertisement, especially 
when such use comes within the New 
York privacy statute, recovery may be 
made. 

2. When the photograph is used 
without authorization in connection 
with a work of fiction, recovery may 
be made. 

3. No recovery may be had when 
the picture is used in a single publica- 
tion as an incident of a current news 
item. 

4. No recovery may be had when 
a picture is used in an educational, 
informative, or entertaining feature 
story. 

“If the picture is used without 
authorization for purpose of promot- 
ing the sale of newspaper feature ma- 
terial, there would be a violation of the 
New York statute, but it is submitted 
that the distribution of such a picture 
through a regularly employed picture 
or news service would not be a viola- 
tion. The picture of a street parade or 
a public event which incidentally 
showed recognizable persons would 
not be such a violation, but if a per- 
son were featured without his consent, 
it would seem that under the New 
York holdings there would be a viola- 
Gon.” = 


37. Ibid, p. 533. 
38. 115 La. 479, 481, 39 So. 499, 500, 1 L.R.A., 
N.S., 1147, 112 Am. St. Rep. 272 (1905). 

39. From a court decision 139 Misc. 293, 248 N.Y.S. 
359, 361. Legal Control of the Press, p. 536. 
40. Marks v. Jaffa, 6 Misc. 290, 26 N.Y.S. 908, 

909 (1893). 
41. 82 F. 2d 154 (C.C.A.N.Y. 1936). 
42. Legal Control of the Press, pp. 541-542. 
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COPYRIGHT LAW 


Part | 

The Constitution of the United 
States has given Congress the ex- 
clusive power “to promote the prog- 
ress of science and useful arts, by 
securing for limited times to authors 
and inventors the exclusive right to 
their respective writings and dis- 
coveries.”” 

Under the common law, copyright 
merely prevented such things as the 
use of somebody’s work~ before he 
had himself an opportunity to pub- 
lish it. Upon publication, the owner 
or author had no further exclusive 
rights to that work. 

It is interesting to note that pub- 
lication does not necessarily mean a 
printing in a magazine, book, or 
newspaper; but can mean simply a 
disclosure, communication, exhibi- 
tion, or distribution of the material. 
The Copyright Office defines publi- 
cation as follows: “Publication gen- 
erally means the sale, placing on 
sale, or public distribution of copies. 
Unrestricted public exhibition of a 
photograph may also constitute pub- 
lication.” 

Statutory copyright protects the 
author or maker even after publica- 
tion. Statutory copyright has been 
defined ‘“‘as the sole and exclusive 
liberty of multiplying copies of an 
original work or composition.” See 
Bobbs-Merrill Co. vs. Strauss (1906) 
147 Fed. 15. 

In the United States, the Act of 
1865 first mentioned photographs as 
a subject of copyright. The latest 
regulations define the photographic 
classification as covering film strips, 
slides, and photographic prints. Re- 
productions of photographs prepared 
by photolithography and other me- 
chanical processes are regarded as 
prints rather than photographs and, 
when published, should be submitted 
for registration on Form K rather 
than Form J. 

Congress has been given the con- 
stitutional right to protect photo- 








43. Thornton v. Schreiber 124 U.S. 612, 8 CT 618. 
44. U.S. Supreme Court Digest Annotated, Vol. 5, 
p. 808. 
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graphs by copyright, so far as they 
are representatives of the original in- 
tellectual conceptions of the author.# 

Photographic skill, pictorial value, 
and subject matter have no bearing 
upon copyright eligibility. For exam- 
ple, a photograph of a model wear- 
ing an evening gown may be copy- 
righted as a photograph, but this 
does not in any way act as a copy- 
right of the design of the gown it- 
self. The arrangement of the subject 
by the photographer requires a cer- 
tain exclusive skill on the part of 
the photographer, and has therefore 
been held as justification for copy- 
right. 

Photography is to be treated for 
purposes of this act as an art, and 
the author is the man who really 
represents, creates, or gives effect to 
the idea, fancy, or imagination. “A 
photograph of a person in producing 
which the photographer poses the 
subject, selects and arranges cos- 
tume, draperies, and other acces- 
sories, adjusts the lights and shade, 
and suggests and evokes the expres- 
sion, must be deemed a work of 
art and its maker an author, inven- 


tor or designer of it, within the 
meaning and protection of the copy- 
right statute.” 

The word copyright, the date, and 
the photographer’s name, have been 
deemed sufficient notice of copyright 
if they appear on each copy of a 
photograph. 

Ordinarily the person who exposes 
the picture is the one entitled to the 
copyright. A different situation may 
arise, however, when the photogra- 
pher is engaged to make certain pho- 
tographs for a customer. Despite 
many cases in which the law has 
favored the photographer, it is gen- 
erally the customer and not the pho- 
tographer who is entitled to the 
copyright. On the other hand, if the 
photographer takes a picture at his 
own expense, he rightfully becomes 
the unqualified owner of the nega- 
tive and print. In this case there is 
no implied contract with the sitter, 
and therefore no property right by 
the sitter. 

Copyright forms may be obtained, 
if desired, from the Register of Copy- 
rights, Copyright Office, Library of 
Congress, Washington 25, D.C. 


(Continued next month) 
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The Bachrachs are having hundredth 
anniversary exhibitions, emphasizing their 
modern portraits of which there are many 
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National Press Club in Washington for 
two weeks starting about January 15; at 
the Maryland Historical Society in Balti- 
more February 26 to March 15; at the 
Milton Eisenhower Library at Johns Hop- 
kins University in Baltimore April 1 to 
15; at Strawbridge and Clothier in Phila- 
delphia from April 22 to May 1. There 
will be other shows in other cities later 
in the year. 
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Part 2 


In order to obtain copyright regis- 
tration in an unpublished photo- 
graph, it is only necessary to mail 
one copy of the picture with Form 
J properly filled out together with 
the required fee. If the photograph 
is later reproduced and published, a 
second registration is required. 


To obtain copyright in a published 
photograph, it must be produced 
with the required copyright notice 
on it; it must be published and then 
it must be registered by filling out 
and forwarding Form J to the Copy- 
right Office with two copies of the 
photograph in addition to the re- 
quired fee. 

Filing must be done promptly 
after publication, but any reasonable 
length of time will suffice provided 
that the photographer does not at- 
tempt infringement suits during the 
interim. The Copyright Office has 
the right to require the photographer 
to deposit copies of the photograph 
within three months from the date 
of the request, and if the photogra- 
pher fails to comply, he may be 
faced with a statutory and the pos- 
sible loss of copyright. 

It is required that notice must be 
given to anyone seeing the picture 
that it has been copyrighted. It is 
permissible for the photographer to 
merely put the letter “c” in a circle 
on the face of the print. This com- 
mon sign must be accompanied by 
the initials, monogram, or symbol of 
the copyright owner, and this mark 
must be clearly distinguishable. 

The copyright symbol may be 
omitted from a reproduction of a 
copyrighted photograph when that 
reproduction appears in some peri- 
odical which is itself covered by the 
copyright laws. In this case, the 
copyright laws cover the copyright- 
ing of the entire issue including the 
photographs reproduced therein. 


The copyright of a photograph 
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may be assigned. To do this, the 
assignment is sent to the Copyright 
Office within three months after the 
assignment. The original assignment 
is recorded and returned to the send- 
er together with a sealed Certificate 
of Record attached. After the assign- 
ment has been recorded, the assignee 
may substitute his name for that of 
the assignor in the copyright notice 
of the photograph. 

The copyrighting of a photograph 
cannot prevent another person from 
taking a picture of a similar subject. 
The same subject may be photo- 
graphed in the same manner, so 
long as the pictures are made inde- 
pendently. For infringement to ac- 
tually occur, there must be an actual 
using of the copyrighted photograph 
without consent. A copy is no less 
an infringement because it alters de- 
tails, providing that substantial copy- 
ing does occur. 


In Gross vs. Seligman (1944) 212 
Fed. 930 The Court stated that: 
‘When the first picture has been 
produced and copyrighted every 
other artist is entirely free to form 
his own conception of the grace of 
youth, or anything else, and to avail 
of the same young woman’s services. 
... If, by chance, the pose, back- 
ground, light and shade of this new 
picture were strikingly similar... 
it might be very difficult to distin- 
guish the new picture from the old 
one, the new picture would still not 
be an infringement of the old be- 
cause it is in no true sense a copy 
of the old.” 


The Court stated that this should 
not be interpreted to mean that one 
photographer may copy the idea of 
another photograph so long as he 
does not make a physical copy of the 
picture itself. If the photographs are 
substantially the same, the first pho- 
tograph does not have to be exactly 
like the second one. The Court de- 
cided that had another photographer 
made the second picture without 
having the first in mind, it undoubt- 
edly would have been considered a 
different picture, but the fact that 
the same photographer was respon- 
sible for both pictures indicated that 
he was using the identical concept 
of the first one, and was therefore 
not giving it a different handling 
from the first. 


The U.S. Code Annotated provides 
DECEMBER * 1967 


these rules and regulations on the 
subject of copyright law: 


1. Colorable changes or changes 
in the position or parts in a 
picture or photograph are not 
subject to copyright, and the 
test of sameness or similarity 
is determined by the eye of the 
ordinary observer. (p. 17) 


2. A photograph could not con- 
tinue to be the author’s exclu- 
sive property after it had been 
printed and offered to the pub- 
lic for sale without being copy- 
righted. (p. 39) 


3. A copyright on a publication 
protects the pictures therein as 
component parts. (p. 49) 


4, A newspaper advertisement, 
composed of photograph and 
descriptive matter can be copy- 
righted. A photograph of a 
street scene is copyrightable 
when the result evidences orig- 
inality in bringing out the 
proper setting for both ani- 
mate and inaminate objects, 
with the adjunctive features of 
light, shade, position, etc. 
(p. 61) 


5. A photograph, where the facts 
show the photograph to be an 
original work of art, the prod- 
uct of the plaintiff’s intellec- 
tual invention is copyrightable. 
(p. 61) 


6. A series of separate pictures 
printed on a positive film from 
a number of negatives taken 
by a camera, and designed for 
use in a motion picture ma- 
chine, and which taken to- 
gether tell a connected story, 
constituted a photograph and 
could be the subject of a copy- 
right. (p. 61) 


7. The same rights of ownership 
exist for pictures of people or 
still objects. A colored photo- 
graph or picture of natural 
scenery may be the subject of 


copyright as can a group pic- 
ture. (p. 61) 


8. Another artist’s conception in 
using the same subject is not 
an infringement. Also, photo- 
graphs of a dramatization 
don’t, as such, infringe on 
copyright laws. (p. 204) © 


COLOR 


Custom Color Services 
For the Discriminating 
Commercial Photographer 


* E-3, E-4 FILM PROCESSING 
TO SPECIFICATION 


* DYE TRANSFER 


* CUSTOM EKTACOLOR 
PRINTING 


* EKTACHROME “R” PRINTS 
* LOW QUANTITY RATES 


* EKTACHROME “REPRO” 
DUPES 


* 48 HR. SERVICE 
* INQUIRIES INVITED! 








215 So. Oxford St., 
Los Angeles, Calif. 90004 


Telephone 386-7901 


For more information, circle #15 on R.S. card 








MODERATELY PRICED 


PICTURE LIGHTS 


"PAA 
iY, re 


Beautifully finished in gold baked 


on enamel. Many attractive 
styles and sizes . . . complete 
with light bulbs and mounting 
screws. Underwriters approved 
with easy-reach switches. 


as low as $3.25, postage paid. 


Send for FREE illustrated Brochure. 
HI-MARK CO. 


1300 N. Wilton Place 
Hollywood, Calif. 90028 





For more information, circle 475 on R.S. card 


25 











THE LAW 
and PHOTOGRAPHY 


by Stuart A. Oring 





CONTEMPT 


Part | 


Interference with the law, in the 
presence of the court, may subject 
the newspaper, and/or the photog- 
rapher to proceedings for contempt 
of court. Since contempt is obviously 
a control of the press there must be 
just cause for it to be invoked. Basic- 
ally there are four reasons for direct 
contempt citations: 


1. Disobedience of a court order. 
2. Refusal to testify as to a news 


source if subpoenaed to reveal 
in a trial the source of news, 
unless such refusal is permitted 
under modernized rules of 
evidence. 


3. Any disturbance in the court- 
room. 


4, Attempts to influence decisions 
or participants in court cases. 


The first circumstance—disobedi- 
ence of a court’s order—appeared in 
the case of Ex parte Sturm et al. 
Here the appellants were adjudged 
in contempt of trial court for viola- 
tion of its orders about photograph- 
ing Richard Whittemore, held on an 
indictment for murder. Shortly be- 
fore the beginning of trial in the 
criminal court of Baltimore, a photog- 
rapher took a flash picture of the 
prisoner as he entered the court- 
house lockup. The noise of the flash 
was heard by the judge, who ordered 
the photographer to surrender the 
photographic plate. Unknown to the 
judge, the plate which the photog- 
rapher surrendered was a_ blank. 
Following the opening of court, the 
judge said that he felt it incompatible 
with judicial dignity to allow the 
courtroom or the precincts of the 
court to be used for taking pictures. 
He mentioned the confiscation of the 
picture taken that morning. The 
court declared that the prisoner, un- 
able to protect himself, would be pro- 
tected by the court. Nevertheless, 
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photographer William Strum of the 
Baltimore News took several pictures 
secretly with a small camera follow- 
ing an order of his city editor who 
had previously been informed of the 
court’s ruling in regard to taking 
pictures. Two of the pictures taken 
by Strum appeared in the News that 
day, and in the Baltimore American 
(published by the same owner) the 
next day. Judge O’Dunne instituted 
contempt proceedings against the 
managing editors of both news- 
papers, the city editor of the News, 


and the two photographers. Upon ap- 
peal the contempt proceedings were 
upheld; the court stated: 

“The challenge in this case of the 
court’s right to forbid the use of 
cameras in the courtroom during the 
progress of the trial presents an issue 
of vital importance. If such a right 
should yield to an asserted privilege 
of the press, the authority and dignity 
of the courts would be seriously im- 
paired. It is essential to the integrity 
and independence of the judicial tri- 


(continued on next page ) 
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\| CONTEMPT 


Part 2 


Where are we headed? “In 1956, 
the Colorado Supreme Court adopted 
a rule permitting judges in that state, 
at their discretion, to permit the tak- 
ing of pictures in court or the broad- 
casting or televising of courtroom 
proceeding.”®° 


Canon 35 deleted, stated that: 
Proceeding in court should be con- 
ducted with fitting dignity and 
decorum. Until further order of this 
court, if the trial judge in any court 
shall believe from the particular cir- 
cumstances of a given case, or any 
portion thereof, that the taking of 
photographs in the court-room, or the 
broadcasting by radio or T.V. of 
court proceedings would detract from 


50. American Bar Association Journal, Vol. 48, 
1962, p. 1120. 





TIPS BY TED 
by Ted Schwarz 


Smoking may be hazardous to 
your photographic health, scien- 
tists have discovered. Color films 
such as Kodacolor X react un- 
favorably when someone is smok- 
ing in the room where they are 
being used. Not only will the 
smoke cut contrast by creating a 
haze, but the greater the amount 
of smoke, the more likely you are 
to have photographs which take on 
a yellowish tinge. 
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ance. Another thought: can we medi- 
ate or liaison between the client (the 
photographer) and the suppliers of 
these various services in some ways 
that will be helpful and profitable to 
the client? 

As I say, we have our own ideas 
and will begin to firm them up with 
the help of your letters. As soon as 
we begin to get a feel for what you 
want and need we will be back to 
you with our plans for helping yo 
to make more money. i 
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the dignity thereof, distract the wit- 
ness in giving his testimony, degrade 
the court, or otherwise materially in- 
terfere with the achievement of a 
fair trial, it should not be permitted; 
provided, however, that no witness 
or juror in attendance under sub- 
poena or order of the court shall be 
photographed or have his testimony 
broadcast over his expressed objec- 
tion; and provided further that under 
no circumstances shall any court pro- 
ceeding be photographed or broad- 
cast by any person without first hav- 
ing obtained permission from the 
trial judge to do so, and then only 
under such regulations as shall be 
prescribed by him. 

Prior to replacing canon 35 the 
Supreme Court of Colorado con- 
ducted hearings. It saw and heard 
modern methods of photography, 
sound recording, and television. The 
new Colorado rule preserves the 
dignity of the court-room, and no 
difficulties have been experienced. 
The rule provides ample protection 
to witnesses and jurors who object 
to photography or broadcasting. Since 
its adoption, no complaints from 
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litigants, lawyers, jurors, or wit- 
nesses have been received. Since the 
rule’s adoption hundreds if not thou- 
sands of photographs were taken in 
court-rooms throughout the state. Not 
one of these pictures lacked fairness, 
distracted the court, or degraded a 
witness. 

Canon 35 was designed to protect 
the judiciary against tyranical and 
unscrupulous photographers, broad- 
casters, televisors, and others who 
gather and disseminate the news. The 
press has not abused its privileges, 
on the contrary, it has promulgated 
its own rules for court proceedings. 
Allowing the barriers to fall has not 
only spurred the public’s interest in 
court proceedings, but classroom 
teachers now bring whole classes to 
observe the proceedings in trial 
courts. In addition, television gives 
the general public a better under- 
standing of the judicial process. 

If a transgression were to occur, 
judges have ample remedies -avail- 
able to them. Perhaps it is here that 
the balance between freedom of the 
press and a fair trial lie. O 
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Libel is defamation! In simple 
terms it is the printed infringement 
on another person’s right of reputa- 
tion. Libel may be implied in signs, 
cartoons, pictures, symbols, statues, 
and other forms of representation; 
however here we shall only be con- 
cerned with libel as it might pertain 
to photography. 

A picture can produce libel in and 
by itself; or it can libel through the 
use of an accompanying article, head- 
line, or caption. Pictures can ridicule, 
they can lie, and they can be satirical. 
At times trick photography may be 
useful in order to accomplish these 
things, but it is not absolutely es- 
sential. 

The libel of a man so as to injure 
his reputation among his fellows, or 
his social standing, is illustrated in 
Zbyszko v. New York American, 
Inc.®! The defendant newspaper pub- 
lished an article headed, “How Sci- 
ence Proves Its Theory of Evolution,” 
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in which there was outlined a series 
of progressive steps of the develop- 
ment of the human being from 
earlier, rude, and simple beginnings. 
The body of the article did not men- 
tion the plaintiff in any way, but 
stated: 

Science does not believe that goril- 
las or other apes are the great- 
grandfathers of man. They are set 
down as remote cousins of man- 
kind rather than direct ancestors. 
Gorilla evolution and human evo- 
lution split apart from a common 
ape-man parent millions of years 
ago. The gorilla is probably closer 
to man, both in body and mind, 
than any other species of ape now 
alive. The general physique of the 
gorilla is closely similar to an 
athletic man of today, and the 
mind of a young gorilla is much 
like the mind of a human baby. 

Accompanying the article itself 
were two _ illustrations, entitled, 
“Stanislaus Zbyszko, the Wrestler, 
Not Fundamentally Different from 
the Ape in Physique,” and “A 
mounted specimen of the Great Kivu 
Gorilla in Lord Rothschild’s private 
museum at Tring, Hertsfordshire, 
England.” 

The plaintiff complained that the 
pictures were so arranged that the 
inference was that he resembled the 
hideous gorilla and that the impres- 
sion was created in the minds of 
readers that the said gorilla and the 
plaintiff were alike in many impor- 
tant respects. 

He asserted that he was a wrestler 
and business man and that he as- 
sociated both physically and intellec- 
tually with many important persons 
in this country and abroad, and that 
he was brought into public contempt 
and disgrace and was caused to be 
shunned by his friends, neighbors, 
relatives, and his wife. There were 
no allegations of special damage. The 
court held that the publication was 
libelous per se. 

Ruling adversely on the lower 
court’s action dismissing the com- 
plaint, the higher court stated: 


We think that the publication is 
libelous per se, because its ten- 
dency is to disgrace the plaintiff 
and bring him into ridicule and 
contempt and that, therefore, it is 
actionable without alleging special 
damages.®? 





51 22 App. Div. 277, N.Y.S., 411 (1930). 
52 Legal Control of the Press, pp. 244, 245 
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OBSCENITY 


Obscenity in the arts has brought 
forth philosophical debate for cen- 
turies. What is obscene and what is 
fine art? The question has yet to be 
satisfactorily resolved. “What may 
be obscene in Boston may be art in 
San Francisco. What would have 
been considered obscene in a small 
American town of the so-called ‘Gay 
Nineties’ might be considered art 
in the New York of the twentieth 
century. Nudity in itself is not ob- 
scenity, as any visitor to the great art 
galleries may see for himself.’ 

Obviously that which breaches the 
law’s position on this question is 
illegal, and would place the photog- 
rapher or the artist in an untenable 
position. 

The test of what is obscene, so far 
as the law is concerned, has been set 
forth in Roth v. U.S., 354 U.S. 476, 
489, namely, whether to the aver- 
age person, applying contemporary 
community standards, the dominant 
theme of the material appeals to 
pruriant interest. What is meant by 
“contemporary community stan- 
dards” in the foregoing test means 
contemporary national standards and 
not local standards. 

The application of an obscenity law 
to suppress a motion picture requires 
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the determination of the dim line 
often separating obscenity from con- 
stitutionally protected works. Since it 
s “obscenity” that is excluded from 
the protection of the constitution, 
then “obscenity” is also an issue 
which must ultimately be decided by 
the U.S. Supreme Court. The same 
guidelines which are applied to the 
determination of obscenity in the 
case of a motion picture are not un- 
like those which are also applied to 
all of the fine arts. The same basis 
for judgement may be used. 

It is criminally libelous to corrupt 
the minds of people by means of 
lewd or indecent pictures, just as it 
is libelous to corrupt the morals of 
society by means of lewd or in- 
decent stories. The determination of 
what is obscene may, or may not, 
come within the range of ordinary 
intelligence and sense of social re- 
sponsibility. 

“The standard basis for obscenity 
for many years was fundamentally 
the Hicklin test®> which was accepted 
by numerous state and federal courts; 
this test was based on whether a 
particular writing or picture tends 
to deprave or corrupt those whose 
minds are susceptible to immoral in- 
fluences, that is, particularly those 
who are young, ignorant, or lacking 
in control of sexual impulses and 
who would be likely to come into 
contact with such presentations.”°° 

It is interesting to note that in the 
case of People v. Muller,®’ the court 
decided that stimulation to libidinous 
thoughts alone could not be the test 
because the presence of a woman of 
even the most pure character and 
bearing may suggest images of lust to 
a prurient imagination. 

“In Life magazine in its April 11, 
1938 issue®® there were presented 
photographs from the motion picture, 
‘The Birth of a Baby.’ While the dis- 
tribution of this magazine was sup- 
pressed in several cities, there was 
wide acceptability of the presenta- 
tion by social workers and physicians. 
The reaction seemed to be that the 
presentation was handled in a sane, 
scientific manner and that the edu- 
cational and moral value of the pho- 
tographs was high. 

“The motion picture was not 
usually shown in any section of the 
country until some local physicians 
had given their approval; all the pho- 
tographs in Life were based on the 
motion picture. The film’s first show- 


ing took place in the city of Minne- 
apolis before local physicians, their 
wives, nurses, and medical students, 
who voted their approval by a vote 
of 1,995 to 40.59 

Obscene pictures are barred from 
the U.S. mails and are subject to 
state statutes on obscenity. In the 
historic case of People v. Muller, 
conviction was upheld for selling 
obscene photographs. 

“In People v. Fellerman,*! the de- 
fendant was convicted of a violation 
of the N.Y. Penal Law, Section 1141, 
which in part follows: 

A person who sells any ob- 
scene, lewd, lascivious, filthy, in- 
decent or disgusting book, maga- 
zine* ** picture... . photo- 
graph * * * or any written or 
printed. matter of an indecent 
character * * * is guilty of a mis- 
demeanor. 

“The crime charged in the in- 
formation was the sale of a magazine 
known as the ‘Nudist,’ containing in- 
decent and obscene pictures of per- 
sons in nudist camps and colonies 
engaged in nudist activities. The 
court affirmed the conviction of the 
defendant on the ground that the 
pictures could not be classified as 
photographs of works of art, but 
rather as ‘provocative pictures’ of no 
educational value and that the pic- 
tures tended to lower the standards 
of right and wrong, offend modesty, 
and be subversive of morality.’ 

In the opinion of the Chief Justice 
of the United States: “The use to 
which various materials are put, not 
just the words and pictures them- 
selves, must be considered in deter- 
mining whether or not the materials 
are obscene. A technical or legal 
treatise on pornography may well be 
inoffensive under most circumstances 
but, at the same time, ‘obscene’ in 


the extreme when sold or displayed 
to children.’ 


53 Ibid, pp. 346, 347. 

54 Recent Developments (1960-1964) In the Law 
of Censorship of Motion Pictures, Books, and 
Other Material. 

55 Regina v. Hicklin, (1868) L.R. 3 Q.B. 360, 
18 L.T. 395: Whether the tendency of matter 
charged as obscenity is to deprave and_ corrupt 
those whose minds are open to such immoral 
influences and into whose hands a publication 
of this sort may fall. 

56 Legal Control a the Press, p. 349. 

57 People v. Muller, 96 N.Y. 408, 411, 48 Am. 
Rep. 635 (1884). 

58 Vol. 4, no. 15, pp. 33-36. 

59 Legal Control of ve Press, 2 350. 

60 96 N.Y. A es 35 (1884) 

61 243 App. Div. ba, N.Y.S. 198 Lge mo- 
tion to dismiss ap, oad denied 268 N 514, 
198 N.E. 381 (1985). aff. 269 N.Y. 629, 200 
N.E. 30 (1936). 

62 Legal Control of the Press, p. 351. 

63 Recent Developments (1963- 1964) in the Law 
of Censorship of Motion Pictures, Books, and 
Other Materials. 
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NEGATIVE OWNERSHIP 


Exception to the photographer’s 
right to make copies from the nega- 
tive for his own use: It has been 
held, however, that a widow’s legal 
rights are not infringed by a pho- 
tographer’s use of a negative of her 
husband, made pursuant to the lat- 
ter’s order of photographs even 
though she pays for the photographs 
so ordered. 

A photographer may acquire a 
property right in photographs or 
negatives by agreement, and may 
transfer or assign such right to an- 
other. Also, the existence of such 
right may be implied from particular 
circumstances. Where a photographer 
lawfully takes a photograph gratu- 
itously, for his own benefit and at his 
own expense, he is the owner of the 
negative and has the right to make 
use of it or sell copies from it as he 
sees fit. 

When a person submits himself, 
as a public character, to a photog- 
rapher, for the taking of a negative 
and the making of photographs there- 
from for the photographer, the nega- 
tive and the right to make photo- 
graphs from it belong to the pho- 
tographer.® 

(Authorities generally agree, how- 
ever, that in the absence of special 
or peculiar circumstances, a photog- 
rapher employed to photograph an- 
other, has no right, without express 
authorization, to make copies there- 
of for his own use or profit, based 
on the theory of implied contractual 
restriction, violation of confidence, 
right of privacy, and property.) 

One can’t as successor in title to 
a real-estate owner who contracted 
for the taking and use of photo- 
graphs of the property enforce pro- 
visions of the contract. 

A photographer is entitled to en- 
join the use of his name on the 
reproduction of any photographs 
taken by him, although he may not 
enjoin the duplication, with the con- 
sent of the sitter, of the photograph 
itself. 

64 Anno: 9 Ann. Cas. 1017. 


65 Anno: 9 Ann. Cas. 1017. 
See American Jurisprudence Vol. 41, p. 127. 








learn to sell professionally! 

Someone once said: “Selling is 
like shaving—if you don’t do it 
every day you’re a bum.” ft 
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Reflections from metal objects 
or glassware can be reduced with 
the aid of your wife’s purse should 
location shooting catch you with- 
out the necessary equipment to 
handle such a problem. Use her 
makeup base or a light liner and 
brush it on the object. This is, of 
course, only effective for a black 
and white photograph, but has 
saved me many difficulties when 
doing location work in a restau- 
rant. 
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Let Ascor put a skylight 
in your studio! 
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The New Ascorlight Combination North Sky 


Bank is an ingenious lighting concept which 
simulates the broad “wrap-around” illumin- 
ation of a northern exposure studio skylight, 
so popular in the early days of photography. 


Soft, smoooth, virtually shadowless illumina- 
tion over a wide area is achieved by combin- 
ing a 2000-watt quartz-iodine continuous 
light source and a 2400-watt-second Ascor- 
light electronic flash in one 3 ft. x 3 ft. 
diffused optically-designed reflector. 


Ascorlight Combination & 
North Sky Bank Assembly 0621-80-02 
with 2400 Watt-Sec. Power Supply 


COMBINATION NORTH SKY BANK 


ANOTHER QUALITY BERKEY PRODUCT 





Wide applications in fashion, bridal, portrait, product 
and industrial photography. The quartz-iodine light 
source, employing four 500-watt, long-life lamps, may 
be used at full or low power as a modeling light with 
electronic flash for commercial and fashion work, or 
as a soft, incandescent light source by itself for brid- 
| yi} als or portraits .. . or where a broad, soft, shadowless, 
| be evenly-reflected light is required for product and 
| F ‘ industrial photography. The electronic flash, powered 
| ‘ by the new Ascorlight 680 2400-watt-sec. Power Sup- 
ply (or earlier equivalent models), prowdes a high- 
powered shadowless light source for fashion photog- 


raphy, or for commercial and 
industrial applications 
which require extreme 
depth-of-field. 


Versatile light housing 
is mounted on a heavy- 
duty, caster-based 
stand, or may be hung 
from the ceiling or a 
horizontal bar. 


Get the complete story at 
your local Ascor dealer, or 
write for literature to 
Berkey Technical Corp., 
25-15 50th St., Woodside 
(N.Y.C.), New York 11377. 
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THE LAW 
and PHOTOGRAPHY 


by Stuart A. Oring 


THE LICENSING 
OF PHOTOGRAPHERS 


To what extent does the practice 
of photography affect the public in- 
terest? Does the practice of photog- 
raphy affect the public interest to 
such an extent as to render it subject 
to public regulation? If the power of 
regulation does exist, is it reasonably 





valid and does it help to insure the 
public welfare? 


These are some of the questions 
pertinent to the problem of whether 
or not photographers should be 
licensed. Statutes and ordinances 
which require the licensing and 
registration of photographers, such 
laws which prohibit unlicensed per- 
sons from engaging in such business 
or profession, and the setting up of 
a board of examiners (or other au- 
thority to determine the qualifica- 
tions of applicants), have been sus- 
tained in some jurisdictions as within 
the police power and constitutional. 





If you think we're kidding about 
top quality color work and 
complete customer satisfaction, 





ask any one of our employees, 
their jobs depend on it! 


Of course they realize it’s more than just their jobs .. . 
it’s their reputation as professionals. DNJ people take as 
much pride in their work as you do in yours, and you'll 
agree it’s reflected in every order you receive from DNJ. 
It’s our unique combination of skilled technicians and 
modern methods and equipment that keep us a jump ahead. 
Take a look at some of these quality controls for example: 
Your prints are individually hand printed on Chromega 
enlargers by skilled pro’s who personally control your color 
reproduction procedures to compensate for individual im- 
perfections in each negative. 

Or take the chemical mixing done in a separate room to 
prevent contamination through chemical dust . . . and 
control strips that follow every piece of film through 
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processing to detect the slightest chemical degradation. 
Don't forget our processing systems where nitrogen burst 
agitation is used to avoid streaks or mottle and the water 
used for all processing which is filtered to remove particles 
larger than 10 microns ... not to mention that the wash 
water is aerated to remove tiny bubbles that might adhere 
to sensitized material. 

There is more, of course, but the point is our experienced 
people and our sophisticated equipment are dedicated to 
giving you beautiful color reproduction of unquestioned 
quality at attractive prices . . . our jobs depend on it! 
Find out for yourself why the DNJ color way is the better 
way: SEND FOR YOUR FREE 16 PAGE CATALOG 
TODAY! 





In other jurisdictions, such enact- 
ments or provisions, have been de- 
clared invalid under various consti- 
tutional provisions. 

Many of the decisions, on the ques- 
tion of licenses, have involved itiner- 
ant photographers or photographers 
who solicit orders without any fixed 
place of business within the limits 
of the municipality or other govern- 
mental agency attempting to im- 
pose the regulation; and it is well 
settled, that so far as these photog- 
raphers are concerned, reasonable 
license requirements may be im- 
posed. 

It is generally held that reasonable 
excise license taxes, as distinguished 
from regulatory licenses, may be im- 
posed upon photographers. Municipal 
regulations have been held invalid in 
some cases, by reason of the absence 
of legislative authorization, and upon 
the ground that the regulations, 
where enacted under a general dele- 
gation of authority were unreason- 
able. 

“A statute requiring a license from 
a state examining board to practice 
photography and providing that 
licenses shall issue to anyone who 
shall qualify as to competency, 
ability, and integrity, does not in 
providing that the board shall have 
power to require proofs as to the 
business record of an applicant, make 
his business record of itself a test, but 
only suggests it as a source from 
which the board may determine the 
integrity, competency, and the ability 
of the applicant.”® 

The view has been taken that a 
photographer is not merely “en- 
gaged in a mechanical pursuit,” with- 
in the meaning of a provision ex- 
empting those engaged in such pur- 
suits from a license tax, but that he 
is an artist, practicing an occupation 
in which the mind is chiefly con- 
cerned, the hands and the body being 
less concerned. 

It was held that a statute requir- 
ing the licensing of photographers 
other than newspaper photographers, 
those making photographs for ex- 
perimental purposes or for personal 
use and pleasure, those making 
photographs as employees of the state 
or federal government and their po- 
litical subdivisions, and schools, col- 
leges, universities, or other state in- 





66 American Jurisprudence, Vol. 41, 
pp. 125-128 
67 Ibid. 
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stitutions making photographs for 
pubic use in connection therewith, 
medical practitioners, hospitals, or 
other institutions making photo- 
graphs for clinical, surgical, or medi- 
cal purposes, and motion picture pho- 
tographers, (and providing that 
licenses shall issue to anyone who 
shall qualify as to competency, abil- 
ity, and integrity), is a proper ex- 
ercise of the police power and so does 
not violate the due process provisions 
of the federal constitution or pro- 
visions of the state constitution. 


In Buehman vy. Bechtel, Arizona, 
114 P (2d) 227, 134 ALR 1374, it 
was held that a statute requiring per- 
sons taking or producing photographs 
for hire to obtain licenses from a 
board of examiners which may at its 
discretion “for sufficient reason” with- 
hold a license, and specifying such 
exemptions as making it applicable 
only to persons who sell photographs 
which they take, is not within the 
police power, not being in the in- 
terests of the general welfare or 
public health or morals, and comes in 
conflict with the due process clauses 
of the state and federal constitution. 

In Wright v. Wiles, 173 Tenn. 334, 
117 SW (2d) 736, 119 ALR 456, 
doubt was expressed as to whether a 
statute creating a state board of 
photographic examiners with power 
to examine and license photographers 
is a justifiable exercise of the police 
power. 

Whether photographers should be 
considered for licensing is a philo- 
sophical question which may never 
be answered satisfactorily. It is my 
own opinion that licensing would 
serve to maintain high standards of 
craftsmanship in addition. to raising 
the professional’s prestige in the eye 
of the general public. 


The photographer is affected to a 
greater or lesser extent by all of our 
laws. He cannot trespass on private 
property, nor obstruct justice any 
more than the non-photographer can. 
Significantly, the photographer has 
become the cause for the enactment 
of specific laws which are aimed at 
the creation of a better world society 
thru the law. 

It can not be denied, that many of 
the laws relative to photography, 
have emerged as a direct result of 
needs created by an abuse of human 
rights. In many instances over-am- 
bitious editors and art directors are 
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responsible. In other instances the 
photographer must accept at least a 
part of the blame. Because the pho- 
tographer is concerned with the law, 
he has of necessity contributed to the 
significant growth of communication 
law. While the laws of libel and 
copyright are merely inclusive of 
photography, the body of laws on 
obscenity and privacy have grown 
to a large extent as a direct out- 
growth of needs created by the de- 
velopment and the use of photog- 
raphy. 

From its earliest beginnings, and 
up until the present time, photog- 
raphy has been involved with the 


law in some manner. First as a pro- 
cess involving the patent rights of the 
inventor, next as a business involy- 
ing itself with those who practice it 
as a business, but finally as a force 
which has helped in the creation of 
new laws and guide-lines for society 
to follow. 

New problems require new solu- 
tions, but these will surely come into 
being because the past is the door to 
the future. Just as the discovery of 
photography brought with it a com- 
plete set of legal problems, so did the 
birth of photographic journalism call 
for a re-evaluation of our legal per- 
spective. | 
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